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speak, the word "caused" implies, not only active misconduct and deeds of 
commission, but also passive neglect, deeds of omission and failures to exer- 
cise duties faithfully. Carroll v. Allen, 20 R. I. 144, 37 Atl. 704; Comites v. 
Parkerson, SO Fed. 170. The purpose of the Hepburn act was to make the 
decisions throughout the country more uniform and Congress took another 
step towards altogether prohibiting contracts on the part of common car- 
riers which limit their liability. 

Chattel Mortgages — Payment Without Notice of Assignment — Con- 
struction of a Mortgage Provision. — The mortgagors executed their prom- 
issory note to A & B, commission merchants, and of even date therewith 
gave their chattel mortgage on 230 head of cattle to secure payment. Two 
weeks thereafter, A & B indorsed and delivered the note to C, who sold 
and delivered it to D, the appellee. Subsequently the mortgagors sold 103 
head of cattle covered by the mortgage, and the purchase price was sent 
to A & B by the purchaser, who had no knowledge that the note had been 
assigned, but was assured by A & B that they still held the mortgage. The 
mortgage contained a provision, in accordance with the general custom in 
that vicinity, that the sale of any of the cattle should be made to A & B, 
or if to another, the proceeds of such sale and a commission of 50c a head 
should be paid to A & B. Held, payment to the original mortgagees by the 
purchaser in good faith and without notice of the assignment, was insufficient, 
as the assignment of the note carried with it the mortgage, and the provision 
did not authorize a sale to others than holders of the note. (Williams and 
Dunn, JJ., dissenting.) Smith et al. v. First National Bank of Cadiz, Ohio 
(1909), — Okla. — , 104 Pac. 1080. 

The assignment of a note carries with it the mortgage, as the former is 
the essential and the latter merely an incident. Swift v. The Bank of Wash- 
ington, 114 Fed. 643, 52 C. C. A. 339; New Orleans Canal and Banking Co. 
v. Montgomery, 95 U. S. 16, 24 L. ed. 346; Williams v. Keyes, 90 Mich. 290, 
51 N. W. 520. The federal courts have early held that payment to the orig- 
inal mortgagee was insufficient, Carpenter v. Longan, 83 (16 Wall.) U. S. 
271, 21 L. ed. 313, as it is the debt which imparts validity to the lien, and 
the payment of the debt alone can extinguish the lien. Some courts have 
held that a bona fide cancellation of the mortgage is sufficient. Baily v. 
Smith, 14 Ohio St. 396; Pierce v. Faunce, 47 Me. 507; Walker v. Dement, 42 
111. 272. In order to guard against any fraudulent dealing on the part of the 
mortgagees, the purchaser should have secured the cancellation of the note, 
as a release of the mortgage without the note was a nullity. The court 
construed the provision in the mortgage to mean that a sale could be made 
only to the mortgagee, that is, the holder of the note, as a sale to any other 
party "would entirely destroy the mortgage as a security, and by making the 
original mortgagee agent of the holder of the note for the purpose of col- 
lection, no matter how many transfers there may have been, greatly impair 
the value of the note, and practically deprive it of the advantages incident 
to negotiable instruments." 



